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The State of Connecticut Departnent of Environnental
Protection ("State" or "State DEP") has brought this action
seeking a prelimnary injunction under Rule 65, Fed. R Cv. P.
to prevent the United States Departnent of Labor’s Occupati onal
Safety and Health Adm nistration ("DOL" or "OSHA") and its
officials frominvestigating, hearing, and adjudicating an
adversary conplaint filed by State DEP enpl oyee, Anne Rapkin
("Rapkin"). The State clains that this federal adm nistrative
i nvestigation and the adjudicatory proceedings violate its
sovereign imunity.

Finding that the requirenents for the issuance of a
prelimnary injunction have been nmet, this Court grants

Plaintiff’s Motion for a Prelimnary Injunction [Doc. # 6],



enj oi ning OSHA and the naned OSHA officials from proceeding with
the investigation, adjudication, and prosecution of the Rapkin
conpl ai nt.

PROCEDURAL BACKGROUND

On Septenber 22, 1999, Rapkin, an attorney with the State

DEP, filed a conplaint wth OSHA against the State DEP (docketed
as Rapkin/ 1-0280-99-037), alleging that the State DEP had

di scrim nated agai nst her for participating in protected
activities! in violation of the enployee protection provisions of
the Clean Air Act, 42 U.S.C. 8§ 7622, the Cean Water Act, 33

U S.C. 8§ 1367, and the Solid Waste Disposal Act, 42 U S.C. §
6971. 72 A second conplaint was filed by Rapkin against the State

DEP on Novenber 5, 1999 (Rapkin/1-0280-00-005), alleging

1 At oral argunent, this Court raised the question of
whet her Rapkin’s allegations were covered by the enpl oyee
protection provisions of the environnental statutes. The State
mai ntai ned that this was a matter for OSHA in the first instance,
if OSHA is allowed to proceed with its investigation. Because
the Court grants the State’s request for a prelimnary
injunction, the Court does not reach the nerits of this
substanti ve issue.

2 Also commonly referred to as the "whistlebl ower™
provi sions, the enployee protection provisions of the federal
envi ronnmental statutes prohibit an enployer fromfiring or in any
ot her way discrimnating agai nst any enpl oyee by reason of the
fact that such enpl oyee has filed, instituted, or caused to be
filed or instituted any proceedi ng under the statutes, or has
testified or is about to testify in any proceeding resulting from
the adm nistration or enforcenent of the enpl oyee protection
provi sions of the statutes. See 33 U S.C 8§ 1367(a); 42 U S.C 8§
6971(a); 42 U . S.C. 8§ 7622(a). These "whistlebl ower" provisions
apply not only to private enployers but also to public enployers,
including the States. See 33 U . S.C. § 1362(5); 42 U S.C. 8§
6903(15); 42 U.S.C. 8§ 7602(e).



retaliation.® Rapkin's OSHA conplaints sought (1) conpensatory
damages for nental anguish, pain and suffering inflicted on
Rapkin and her famly by the allegedly unlawful conduct of the
State DEP, (2) attorney’s fees, and (3) an injunction, enjoining
the State DEP from further harassnent, intimdation, and
retaliation. Rapkin also sought to require the State to
"reconstitute” the O fice of Legal Counsel within the State DEP
and to restore her former job duties. OSHA notified the State
DEP of both filings and of OSHA' s mandatory investigation. The
State was asked to direct all docunents in support of its
position to the investigator assigned to the case.

The State responded to the initial conplaint by letter,
asking OSHA to dism ss the conplaint based upon the State’s
sovereign imunity. The State asserted that its inmunity
"provides not only a conplete bar to any action by Rapkin but
al so prevents OSHA from any further proceedi ng agai nst the
[State] DEP." (Letter dated Oct. 22, 1999 at 1, Ex. D to Rocque
Aff.) When OSHA refused to dismss the conplaint, the State
filed the instant suit in this Court, seeking a declaration that
Rapkin’s OSHA conplaint violates the State’s sovereign imunity
and seeking a tenporary restraining order and a pernmanent

i njunction enjoining OSHA from proceeding with the investigation

3 Al though we do not have the second conpl ai nt before us,
it appears fromthe parties’ nmenoranda that the second conpl ai nt
all eges retaliation.



or prosecution of Rapkin's OSHA case and further enjoining Rapkin
fromfiling any further conplaints against the State DEP or its
officials [Doc. # 6].4

The State’ s application for a tenporary restraining order
becanme noot when the OSHA defendants agreed not to proceed with
their investigation of the Rapkin conplaint until the notion for
prelimnary injunction was decided. This Court then heard oral
argunent on the notion for prelimnary injunction, followed by
t he subm ssion of supplenental briefs.5

| NTERVENI NG FEDERAL DECI SI ONS

Since oral argunent, three federal district courts have
handed down decisions in simlar cases, in which a State or State
agency sought on sovereign inmmunity grounds to enjoin OSHA

proceedi ngs invol ving private whistlebl ower conplaints. See

4 Rapkin has also filed in this Court another action
agai nst certain individual officials of the State DEP, Rapkin v.
Rocque, No. 3:99CV01928( GG (D. Conn.), which contains the sanme
factual allegations as set forth in her OSHA conplaint. Rapkin
has conceded that she cannot file a direct action in federal
court against the State and, thus, did not nane the State DEP as
a defendant in Rapkin v. Rocque.

> Additionally, the Court permtted the Public Enpl oyees
for Environnmental Responsibility ("PEER') to file a brief as
am cus curiae. PEER asserts that the State waived its sovereign
immunity by virtue of its receipt of federal funds fromthe
United States Environnental Protection Agency ("EPA") under the
environnental statutes and its agreenent to conply wth these
federal statutes as a condition to its receipt of these federal
funds. Because the OSHA Defendants are not claimng that there
has been a waiver of sovereign immunity by the State, we do not
reach this issue.




State of Rhode | sl and Departnent of Environnental ©Minagenent v.

United States, 115 F. Supp. 2d 269 (D.R 1. Sept. 29, 2000); State

of Chio Environnental Protection Agency v. United States

Departnment of Labor, 121 F. Supp. 2d 1155 (S.D. Onhio Nov. 14,

2000); State of Florida v. United States, --- F. Supp. 2d ---,

No. 4:00Cv445-RH, 2001 W. 214216 (N.D. Fla. March 2, 2001).°

Al'l three federal district court cases involved
whi st | ebl ower conplaints filed by private individuals with OSHA,
each alleging violations of the enployee protection provisions of
the federal environnental statutes by a State agency. Al three
deci sions held that State sovereign immunity was applicable to
f ederal agency proceedi ngs, although they reached different
conclusions as to the point at which the State’ s sovereign
immunity barred further actions by the agency.

In the State of Rhode Island case, the District Court

enjoined all further agency proceedings, holding that the State’s
sovereign immunity protected it from prosecution of the

i ndi vidual s’ conplaints before OSHA. State of Rhode Island, 115

F. Supp. 2d at 279. The Court concl uded that,

unl ess waived or validly abrogated, sovereign immunity
bars the assertion or adjudication of clains nmade
against a state by a private party and it protects a
state frombeing required to appear and defend itself
agai nst such clains regardl ess of the forumin which

t hose clains are nade.

6 Wth the Court’s pernmission, the parties subnmitted
additional briefs addressing the first of these decisions, the
State of Rhode |sl and deci sion.




Id. at 274. The Court noted, however, that it was not enjoining
OSHA frominvestigating the alleged violations on which the
conpl aints were based or seeking to enforce the State’s
conpliance with federal law.’” 1d. at 279.

Li kewise, in the State of Florida case, the District Court

held that the State’s sovereign inmmunity barred both the
comencenent and prosecution of a federal adm nistrative
proceedi ng by a private individual against the State "to the sane
extent it would protect the State froma private individual’s

lawsuit in state or federal court." State of Florida, 2001 W

214216, at *7. The Court held that the "the constitutional
dignity of the states demands that they not be ‘summoned as
def endants to answer the conplaints of private persons,’"”

regardl ess of the forum 1d. (quoting Alden v. Mine, 527 U.S.

706, 748 (1999)). The Court reasoned that

[i]f state sovereignty prohibits either the Congress
under Article I of the Constitution or the federal
courts under Article I'll fromsubjecting the state to
clainms of private individuals, then surely the result
shoul d be no different for an agency created not by the
Constitution itself but only by Congress under its
Article | powers.

The District Court in State of Chio held that the State’s

" It is not clear to this Court that OSHA has any
i ndependent authority to investigate the alleged violations of
t he enpl oyee protection statutes absent the filing of a conplaint
by a private party. However, that is an issue that is not before
the Court in the instant case.



sovereign imunity applied to federal agency adjudicatory

proceedi ngs but disagreed with the State of Rhode |Island hol di ng

to the extent that it enjoined all proceedings by the DCL.
I nstead, the Chio Court allowed the agency to continue its
investigation to allow it to decide whether to participate as a
party in the proceedings. The Court rejected the DOL's argunent
that the proceedings before the Adm nistrative Law Judge ("ALJ")
and the Arbitration Review Board did not constitute the exercise

of "judicial power of the United States."” State of Gnhio, 121 F.

Supp. 2d at 1163. The Court cited the inplenenting regul ations,
29 CF. R Part 24, which direct the ALJ to conduct a ful
evidentiary hearing, adm nister oaths, issue subpoenas, rule on
evi dence, di spose of procedural requests, and nake a formal
recomended decision and order. 1d. at 1164. "More
fundanmental ly," the Court noted, "the record conpiled by the
agency, particularly the hearing conducted by the [ALJ], becones
the basis for any review by an Article I'll Court."” |1d.
Nevert hel ess, drawing a distinction between the adjudicatory
proceedi ngs before an ALJ and the agency’s investigation of the
conplaint, which it characterized as nerely "investigatory," the
Court held that the DOL should not be enjoined frommaking a ful
i nvestigation of the individual’s conplaint in order to determ ne
whether to intervene as a party. 1d. at 1167. |If the DCL
determined that it would participate as a party in the action
the matter would proceed through the full adm nistrative process;
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if the DOL declined to participate, the action nust term nate
consistent wth the El eventh Anendnent. [d. at 1168.
Most recently, the Fourth Crcuit Court of Appeals decided

the case of South Carolina State Ports Authority v. Federal

Maritime Conm ssion, —F.3d — 2001 W 243218 (4th Cr. Mar. 12,

2001), which presented the same issue, although in the context of
proceedings initiated by a private party before a different
federal agency. |In that case, the South Carolina State Ports
Authority clainmed that the State’'s sovereign i munity prohibited
a private cruise ship conpany fromsuing it before the Federa
Maritime Conmm ssion. In a conpelling decision witten by Chief
Judge W I ki nson, the Fourth Crcuit held that "[s]overeign
immunity applies to proceedi ngs brought in any forumby a private
party agai nst a non-consenting state.” 2001 W 243218, at *14.
The Court cited the Supreme Court’s holding in Alden for the
proposition that "state sovereign imunity transcends the forum
in which the state is sued.” 1d. at *3.

Private suits agai nst nonconsenting States .

present the indignity of subjecting a State to the

coercive process of judicial tribunals at the instance

of private parties, regardless of the forum . . . Not

only nust a State defend or default but also it nust

face the prospect of being thrust, by federal fiat and

against its will, into the disfavored status of a

debtor, subject to the power of private citizens to

levy on its treasury or perhaps even governnment

bui | dings or property which the State adm ni sters on

the public’s behalf.
ld. (quoting Alden, 527 U. S. at 749 (internal citations and

guotations omtted)).



The Fourth GCrcuit critically analyzed "[t]he history, the

text, and the structure of the Constitution,” which confirned
"that under its Article | powers, Congress cannot authorize
private parties to haul unconsenting states before the
adj udi cati ve apparatus of federal agencies and comm ssions." |d.
at *14. The Court reasoned that "[t]o hold otherw se would
destroy the delicate equilibriumthat is dual sovereignty." [d.
Noting that, historically, it was the "spectre of private suits
agai nst the states that mattered to the founders, not the foruns
in which those suits m ght happen to be brought,” the Court
concl uded that Congress should not be able to enploy an Article |
adm nistrative tribunal instead of an Article IIl court as an
"end-run around the Constitution.” |d. at *7. "Sovereign
immunity is not so hollow a concept as to prohibit proceedings in
certain fora like a federal or state court while at the sane tine
permtting a simlar proceeding to take place under the auspices
of a legislative court or an agency adjudication.”™ |1d.
Accordingly, the Court held that the State’s sovereign inmunity
barred any proceedi ng where a federal officer adjudicates
di sputes between private parties and unconsenting States,
"whet her the forumbe a state court, a federal court, or a
federal adm nistrative agency." I|d.

The Fourth G rcuit then anal yzed the Federal Maritine
Comm ssion’s adm nistrative process and found that the proceeding

"wal ks, tal ks, and squawks very nuch like a lawsuit." 1d. at *9.

9



The Court rejected the argunent of the federal governnent that

t he proceedi ngs were nothing nore than an investigation. The
Court noted that an inpartial officer, an ALJ, presides over the
proceedings to determne the rights and responsibilities of the
parties. The ALJ conducts the proceedings in a "judicious"
manner, hearing w tnesses, issuing subpoenas, authorizing
depositions. 1d. The Court also rejected the federal
governnent’s contention that the proceedings are not an

adj udi cati on because the agency itself has no enforcenent
authority. That argunent, the Court held, ignores the fact that
by statute, the "Conm ssion nust hear all conplaints.” 1d. at
*10 (original enphasis). "The Attorney CGeneral’s discretion at
the back end of the process sinply does not help the unconsenting
state up front." 1d. The Court observed that "it is difficult
to believe that the agency adjudication is so neaningless as to
permt a private party to subject an unconsenting state to agency

proceedi ngs because of the adjudication’s very enptiness.” 1d.

(original enphasis). Accordingly, the Court held that the
State’s sovereign inmmunity protected it from being brought before
a federal admnistrative tribunal by a private party. 1d. at *1.

DI SCUSSI ON

We turn now to the State’s request for a prelimnary
injunction in the instant case. W begin by exam ning the
standard for granting a prelimnary injunction in the Second

Crcuit. W then focus on the question of whether the State has

10



carried its burden of showing a clear or substantial I|ikelihood
of success on the nerits. To that end, we review the federal
agency proceedings at issue. Concluding that they are

adj udicatory in nature, we then discuss the applicability of
State sovereign imunity to these proceedi ngs and hol d that
further investigation or adjudication of Rapkin's OSHA conplaints
against the State is barred by sovereign imunity.

Prelimnary | njunction Standard

The standard for obtaining injunctive relief in the Second
Crcuit is well established. Odinarily, a prelimnary
injunction will be granted if the party seeking the injunction
establishes that "1) absent injunctive relief, it wll suffer
irreparable harm and 2) either a) that it is likely to succeed
on the merits, or b) that there are sufficiently serious
gquestions going to the nerits to make thema fair ground for
litigation, and that the bal ance of hardships tips decidedly in

favor of the noving party.” Ookoyama Co. Ltd. v. Wne of Japan

| mport, Inc., 175 F.3d 266, 270 (2d Cr. 1999); Tom Doherty

Associates, Inc. v. Saban Entertainnment, Inc., 60 F.3d 27, 37 (2d
Cr. 1995). But when, as here, the noving party seeks a
prelimnary injunction that wll affect "governnent action taken
in the public interest pursuant to a statutory or regulatory
schenme, the injunction should be granted only if the noving party
meets the nore rigorous |ikelihood-of-success standard." Beal v.

Stern, 184 F.3d 117, 122 (1999)(internal quotations omtted);

11



Bery v. Gty of New York, 97 F.3d 689, 694 (2d G r. 1996), cert.

denied, 520 U. S. 1251 (1997). Wen the injunction sought "wl]I
alter rather than maintain the status quo,"” the novant nust show

a "clear" or "substantial" |ikelihood of success. Rodri quez V.

DeBuono, 175 F.3d 227, 233 (2d Cr. 1999)(internal citations and
quotations omtted). In other words, in this case, the State
nmust establish a clear or substantial |ikelihood of success on
the merits in order for this Court to enjoin further proceedi ngs

by OSHA. See Tom Doherty Assocs., 60 F.3d at 34.

A | rreparable Harm

In this case, the State alleges a violation of its
constitutional right of inmmunity fromsuit by a private party.
The State asserts that, if this Court does not grant the
requested injunctive relief, it is placed in the untenable
position of defending itself before the DOL, or being found in
default and facing a subsequent enforcenent action. The State
mai ntains that to require it to defend itself against this
private conplaint, albeit an adm nistrative conplaint, violates
its constitutional rights.

The Second Circuit has held that the alleged violation of a
constitutional right triggers a finding of irreparable injury.

Jolly v. Coughlin, 76 F.3d 468, 482 (2d Cr. 1996). Because

viol ations of constitutional rights are presuned irreparable,

Elrod v. Burns, 427 U S. 347, 373 (1976), "the very nature of

[the State’s] allegations" satisfies the requirenent that it show

12



irreparable injury. Bery, 97 F.3d at 694. Therefore, the real
issue in this case is whether the State has established a cl ear
or substantial |ikelihood of success on the nerits.

B. Cdear or Substantial Likelihood of Success on the Mrits

1. The OSHA Adm nistrative Proceedi ngs

The enpl oyee protection statutes at issue prohibit enployers
fromdi scrimnating agai nst an enpl oyee who files, institutes, or
causes to be filed or instituted a proceedi ng under the federal
environnental statutes. See Note 2, supra. Each of these
statutes authorizes an enpl oyee, who believes he or she has been
di scrimnated against in violation of the statute, to file a
conplaint or application with the Secretary of Labor.? The

statutes then require the Secretary to notify the nanmed

8 The Cean Water Act and the Solid Waste Disposal Act
provi de that any enpl oyee who believes that he or she has been
fired or otherw se discrimnated agai nst by any person in
viol ation of the enployee protection statutes may, within thirty
days after the violation occurs, "apply to the Secretary of Labor
for a review of such firing or alleged discrimnation." 33
US C 8§ 1367(b); 42 U S.C. 8 6971(b). The Clean Air Act uses
slightly different wording. It provides that any enpl oyee who
bel i eves that he has been discrimnated against may "file (or
have any person file on his behalf) a conplaint with the
Secretary of Labor . . . alleging such discharge or
discrimnation.”" 42 U S.C 8§ 7261(b)(1). The inplenenting
regul ations are the sanme for all three statutes. They provide
that no particular formof conplaint is required, except that it
must be in witing and should include a full statement of the
acts and om ssions, with pertinent dates, which are believed to
constitute the violation. 29 CF.R 8 24.3(c). The conplaint
must be filed within thirty days after the occurrence of the
all eged violation, 29 CF.R 8 24.3(b), and may be filed in
person or by mail at any |ocal OSHA office or at the national
office of the Assistant Secretary of OSHA, U. S. Departnent of
Labor in Washington, D.C. 29 CF.R § 24.3(d).
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respondents of the filing of the conplaint.?® Al t hough the
wording of the statutes varies slightly, all nmandate that, upon
recei pt of the conplaint, the Secretary nust conduct, or cause to
be conducted, an investigation of the violation alleged in the
conpl ai nt. 10

The i npl ementing regul ati ons pronul gated by the Secretary of
Labor, 29 CF. R, Part 24, apply to all three statutes and state
that within thirty (30) days of the receipt of a conplaint the
Assi stant Secretary shall conplete the investigation, determ ne
whet her the all eged violation has occurred, and give notice of
the determnation. The notice of determ nation shall contain a

statenent of the reasons for the findings and conclusions and, if

® The Cean Water Act and the Solid Waste Disposal Act
provide that the Secretary shall send a copy of the application
to the respondent(s). 33 U S.C 8§ 1367(b); 42 U S.C. 8§ 6971(b).
The Cean Air Act states that the Secretary shall notify the
person naned in the conplaint of the filing of the conplaint. 42
US C 8§ 7622(a). See also 29 CF.R 8§ 24.4(a).

10 The Cean Water Act and Solid Waste Disposal Act state
that "[u] pon receipt of such application, the Secretary of Labor
shal | cause such investigation to be nade as he deens
appropriate.” 33 U S.C 8§ 1367(b); 42 U S.C. 8§ 6971(b). The
Clean Air Act states that upon receipt of the conplaint, the
Secretary "shall conduct an investigation of the violation
alleged in the conplaint.” 42 U. S.C. § 7622(b)(2)(A). The
Regul ations applicable to the three acts provide that the
Assi stant Secretary (neaning the Assistant Secretary for OSHA or
his or her designee) shall "on a priority basis" investigate and
gat her data concerning the case and may enter and inspect such
pl aces and records and nmake copies thereof, nmay question persons
charged in the conplaint or enployees of the enployer, and nmay
require the production of docunentary or other evidence deened
necessary to determ ne whether a violation of the |aw invol ved
has been commtted. 29 CF. R § 24.4(b).
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the Assistant Secretary has determ ned that a violation has
occurred, shall include an appropriate order to abate the
violation. 29 CF.R 8 24.4(d)(1). The notice of determ nation
shall include a notice to the parties that any party requesting a
review of the determnation, or any part thereof, shall file a
request for a hearing with the Chief Adm nistrative Law Judge!!
within five business days of receipt of the determ nation.? 29
CFR 8 24.4(d)(2). The other party in turn may al so request a
hearing. |If a request for a hearing is filed, the notice of
determ nation shall becone inoperative and shall becone operative
only if the case is later dismssed. [|d. If a request for a
hearing is not tinely filed, the notice of determ nation shal
becone the final order of the Secretary. |1d.

Once the admnistrative |l aw judge ("ALJ") receives a request
for a hearing, within seven days, he or she nust notify the

parties of the date, tinme and place of the hearing. 29 CF.R 8§

11 Admi nistrative Law Judges are appoi nted pursuant to 5
US C 8§ 3105. Whiile technically enployed by the Departnent of
Labor, the ALJ is vested with independent authority and is
required to performhis or her adjudicatory duties free from
pressure fromthe Agency. See State of Ghio, 121 F. Supp. 2d at
1164 & n.6 (citing Butz v. Econonou, 438 U. S. 478, 513 (1978)).

12 The Cean Water Act and the Solid Waste Di sposal Act
require that the investigation provide an opportunity for a
public hearing at the request of any party to enable the parties
to provide information relating to the alleged violation. 33
US C 8§ 1367(b); 42 U S.C. 8§ 6971(b). Witten notice of the
hearing nust be provided to the parties at |east five days prior
thereto, and the hearing nust be of record and subject to the
provi sions of section 554 of Title 5 the Admnistrative
Procedures Act.
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24.6(a). In all proceedings, the parties have the right to be
represented by counsel. 29 CF.R 8 24.6(d). Al hearings are
open to the public and are reported. 29 CF.R 8 24.6(e)(2).
The Assistant Secretary of OSHA is given the discretion to

participate as a party or as ami cus curiae in any proceeding. 29

CFR 8 24.6(f)(1). Unless the parties jointly request or agree
to an extension of tinme, the ALJ is required to issue a
recommended decision within twenty days after the term nation of
t he proceeding at which evidence was submtted. The recomended
deci sion nust contain appropriate findings, conclusions and a
recommended order and be served on all parties. 29 CF.R 8
24.7(a).

After issuance of a reconmmended decision that the conpl aint
has nerit and that a violation has occurred, the ALJ is required
to issue an order that the respondent take appropriate
affirmative action to abate the violation, which nmay include
rei nstatenment of the enpl oyee, together with conpensation,

i ncl udi ng back pay, and when appropriate, conpensatory danages.
29 CF.R 8 24.8(c)(1). The recommended decision of the ALJ
becones the final order of the Secretary unless a petition for
reviewis tinely filed with the Adm nistrative Review Board. 29
CFR 8 24.7(d). If a party seeks review, he or she is required
to file a petition for reviewwith the Adm nistrative Review
Board within ten days. |If tinely filed, the ALJ' s recommended

deci si on becones inoperative unless and until the Board issues an

16



order adopting the recomended decision. 29 CF.R § 24.8. A
final decision nust be issued by the Review Board within ninety
days of its receipt of the conplaint. 29 CF.R 8§ 24.8(c). The
statutes further provide for a right of reviewin the Courts of
Appeals. 33 U S.C 88 1367(b), 1369(b)(1); 42 U S.C. 88 6971(b)
7622(c)(1). If any party fails to conply with the final order of
the Secretary, enforcenent may be sought by way of an action in
federal district court. 42 U S.C. 8§ 7622(d), (e).

2. State Sovereign | nmunity

The doctrine of State sovereign immunity and its breadth
vis-a-vis the El eventh Anendnent have been di scussed at length in

several recent Suprene Court decisions. See Alden v. Mine, 527

US 706 (1999); Seminole Tribe of Florida v. Florida, 517 U. S

44 (1996); see also Board of Trustees of the University of

Al abama v. Garrett, —U S — 121 S. C. 955 (Feb. 21,

2001) (di scussi ng Congressional abrogation of a State’s sovereign
immunity in the context of the Americans with Disabilities Act);

Kinel v. Florida Board of Regents, 528 U. S. 62 (Jan. 11

2000) (di scussi ng Congressional abrogation of a State’s sovereign
immunity in the context of the Age Discrimnation in Enploynent

Act); College Savings Bank v. Florida Prepaid Postsecondary

Educati on Expense Board, 527 U. S. 666 (June 23, 1999)(di scussing

Congressi onal abrogation under the Fourteenth Amendnent of a
State’s sovereign immunity and express waiver by a State).

Additionally, the Fourth Grcuit in South Carolina State Ports
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Aut hority, and the District Courts in the State of Rhode |sl and,

State of Florida, and State of Ohio decisions have carefully

anal yzed State sovereign imunity in the context of federa
agency proceedings. Thus, a lengthy discourse on this subject is
not necessary for purposes of this decision.

The doctrine of State sovereign imunity finds expression in
the El eventh Anendnent, which provides that "[t] he Judicial power
of the United States shall not be construed to extend to any suit
inlaw or in equity, comrenced or prosecuted agai nst one of the
United States by Citizens of another State, or by Ctizens or
Subj ects of any Foreign State.” However, in interpreting the
scope of the States’ constitutional immunity fromsuit, the
Suprene Court has | ooked to the historical concept of State
sovereign imunity rather than adhering to the literal wording of

the El eventh Anendnment. Thus, in Hans v. Louisiana, 134 U S. 1,

14-15 (1890), the Court held that sovereign imunity barred a
citizen fromsuing his owm State under the federal -question head
of jurisdiction. Moreover, it is well settled that State
immunity extends not only to the States but also to State
agencies and to State officers who act on behalf of the State.

See Puerto Rico Agueduct & Sewer Auth. v. Metcalf & Eddy, Inc.,

506 U.S. 139, 142-47 (1993); Farricielli v. Holbrook, 215 F.3d

241, 245 (2d Gir. 2000).1

13 Wiile the Eleventh Anmendnent confers inmunity on State
officials acting on behalf of the State, it does not confer
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Al though State sovereign inmunity is often referred to as
"El eventh Anendnent immunity," the Suprene Court has recently
reaffirmed that a State’s sovereign inmunity far exceeds the
literal words of the El eventh Anendnent. As the Suprene Court
expl ai ned, the phrase "El eventh Amendnent immunity" is "a
conveni ent short-hand but sonmething of a msnoner, for the
sovereign imunity of the States neither derives fromnor is
limted by the terns of the El eventh Amendnent."!* Alden, 527

U S at 713; see also Burnette v. Carothers, 192 F.3d 52, 55-56

n.1 (2d Gr. 1999), cert. denied, 121 S. . 657 (2000).

Rat her, as the Constitution’s structure, its history,
and the authoritative interpretations by this Court
make clear, the States’ immunity fromsuit is a
fundanent al aspect of the sovereignty which the States
enjoyed before the ratification of the Constitution,
and which they retain today (either literally or by
virtue of their adm ssion into the Union upon an equal
footing with the other States) except as altered by the
pl an of the Convention or certain constitutional
Amendnent s.

Al den, 527 U S. at 713. In Alden, the Suprene Court held that

immunity on State officials acting in violation of federal |aw.
Farricielli, 215 F. 3d at 245.

14 As the Suprene Court discussed in A den, 527 U. S. at
715-21, the El eventh Anendnent was adopted in response to the
Suprene Court’s decision in Chisholmyv. Georgia, 2 Dall. 419
(1793), in which the Court held, just five years after the
Constitution was adopted, that Article IIl authorized a private
citizen of another State to sue the State of Georgia without its
consent. Congress reacted to this "unexpected blow to state
sovereign," Alden, 527 U S. at 720, by adopting the El eventh
Amendnent which was intended to restore, not to change, the

original constitutional design. 1d. at 721. "By its terns, then,
the El eventh Anendnent did not redefine the federal judicial
power but instead overruled the Court.” 1d. at 722.
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sovereign imunity protected a non-consenting State from an
action brought against it in State Court under the Fair Labor

Standards Act. See also In re Mtchell, 209 F.3d 1111 (9th Cr.

2000) (hol di ng that an adversary proceedi ng in bankruptcy court by
a Chapter 7 debtor against two State agencies, seeking to
determ ne the dischargeability of a state tax debt, was barred by
the El eventh Anendnent). Accordingly, our inquiry in this case
is not constrained by the literal words of the El eventh
Amendnent, which speak only of the "Judicial power of the United
States."” Instead, our analysis nust enconpass the broader,

hi stori cal concept of sovereign imunity. As the Fourth Crcuit

held in South Carolina State Ports Authority, Al den nekes cl ear

that the States’ sovereign imunity applies to adversari al
proceedi ngs brought by a private party against a non-consenting
State, regardless of the forum 2001 W 243218, at *3. Thus,
"[i]n short, unless waived or validly abrogated,!® sovereign
immunity bars the assertion or adjudication of clains made

against a state by a private party and it protects a state from

15 There are two well-settled exceptions to State sovereign
immunity fromprivate suits -- when a State unequi vocal ly wai ves
its sovereign imunity and when there has been a valid abrogation
by Congress of the States’ sovereign inmunity pursuant to its
powers under the Fourteenth Amendnent. See Seminole Tribe of
Florida, 517 U S. at 55, 65. Neither exception is at issue in
this case. At oral argunent, counsel for the OSHA Defendants
conceded that they were not claimng that the State had wai ved
its immunity fromsuit, nor were they arguing that Congress, in
enacting the enpl oyee protection provisions of the environnental
statutes, had validly abrogated the States’ sovereign imunity.
(Tr. at 10.) Therefore, we need not address these issues.
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being required to appear and defend itself agai nst such clains
regardl ess of the forumin which those clains are made." State

of Rhode Island, 115 F. Supp. 2d at 274.

3. State Sovereign Inmunity as a Bar to OSHA Proceedi ngs

The OSHA Defendants argue that the question of the State’'s
sovereign imunity never becomes an issue in this case because
the OSHA proceedings are nerely an investigation, not a judicial
proceedi ng whi ch would rai se sovereign inmunity concerns. On the
ot her hand, the State nmaintains that the proceedings are
adj udi cative and that its sovereign imunity cones into play
i mredi ately upon a private party’'s filing an adm nistrative
conpl aint against the State. This, it argues, constitutes the
comencenent of an action against it, which it should not have to
defend. The OSHA Defendants concede that the State is entitled
to invoke its sovereign immunity fromsuit but assert that
sovereign imunity is applicable only after the Secretary has
determ ned that a violation has occurred, and one party seeks to
enforce this determnation in federal court. Thus, the OSHA
Def endants rely on the distinction recognized in the State of
Ohi o deci sion between investigative and adj udi catory proceedi ngs.

Li ke the District Court in the State of Florida case, we

di sagree with the OSHA defendants that a distinction can be drawn
bet ween the investigatory and adjudi cati ve phases of the OSHA
proceedi ngs for purposes of sovereign imunity. State of

Fl orida, 2001 W. 214216, at *8; see also South Carolina State
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Ports Authority, 2001 W. 243218, at *9 (rejecting this

distinction in the context of proceedi ngs before the Federal
Maritime Commi ssion). The nandatory investigation by OSHA was
triggered by the filing of a private conplaint, to which the
State was asked to respond. The State is now presented with the
Hobson’ s choi ce of responding to the conplaint, in violation of
what it believes to be its fundamental right of imunity from
suit, or of not responding and facing a default judgnent and an
enforcenent action. Requiring the State to defend itself against
this private whistleblower conplaint, even during the initial

i nvestigatory stages, offends its sovereign immunity fromsuit.
"It is inherent in the nature of sovereignty not to be anenabl e
to the suit of an individual wthout its consent."” Sem nole

Tribe of Florida, 517 U. S. at 54 (quoting Hans v. Louisiana, 134

U S at 13). The historical notions of sovereignty contenpl ated
that the States, "invested with the | arge residuum of sovereignty
whi ch had not been delegated to the United States,"” Al den, 527

U S. at 748, should not be summpned as defendants to answer the
conplaints of private persons. This "serves to avoid the
indignity of subjecting a State to the coercive process of
judicial tribunals at the instance of private parties."” Puerto

Ri co Aqueduct, 506 U S. at 146. Cearly, in this case, the State

of Connecticut will be subjected to the coercive process of a
federal adm nistrative agency at the instance of a private party

if the OSHA proceedi ngs are not enjoined. Requiring the State to
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cone in and defend itself against a private whistl ebl ower
conplaint as part of a federal agency proceeding violates the
State’s right to imunity fromsuit just as surely as requiring
the State to defend itself against a lawsuit filed in State or
federal court.

The OSHA Defendants further assert that their proceedi ngs
cannot be considered "adjudi catory" because the Secretary of
Labor | acks contenpt power, which it characterizes as the
"hal | mark of judicial power." They argue that the purpose of
El eventh Amendnent immunity was to protect the States fromthe

coercive powers of the courts. W disagree that contenpt power

is the sine qua non of judicial power. Mreover, we find nothing
in the Suprenme Court’s discussions of State sovereign inmunity
that would limt sovereign immunity to fora where a State could
be held in contenpt. Indeed, in this case, although OSHA may not
have contenpt powers per se, its powers are extensive and its
order are subject to enforcenent in the federal courts, which
clearly have contenpt powers. Thus, we reject this distinction
urged by the federal defendants.

A review of the statutes and inplenmenting regul ati ons
applicable to Rapkin' s conplaint against the State denonstrates
that the proceedings are adjudicatory in nature and can result in
an award of damages against the State in favor of a private
i ndividual. Under the statutes and regul ations, the Secretary is

required to investigate every conplaint and make a determ nation
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as to whether a violation has occurred. The regulations give the
Secretary the power "on a priority basis,” to "enter and inspect
such places and records, . . . question persons being proceeded
agai nst and ot her enpl oyees of the charged enpl oyer, and .
require the production of any docunentary or other evidence
deened necessary to determ ne whether a violation of the | aw has
been commtted.” 29 CF.R 8 24.4(b). |If the Secretary
determ nes that there has been a violation, the Secretary shall
issue a notice of determ nation which shall include an
appropriate order to abate the violation. 29 CF.R 8§
24.4(d)(1). If either party seeks review of the order before an
ALJ, after a public hearing and a determ nation that a violation
has occurred, the ALJ shall issue a recommended order that the
respondent take appropriate affirmative action to abate the
violation, including reinstatenent, back pay, and, if
appropriate, conpensatory damages. 29 CF.R 8 24.7(c)(1).
Wil e the Secretary herself does not have contenpt powers under
the statute, her orders are subject to enforcenent in the federa
district courts. We find no basis for holding that State
sovereign imunity fromsuit does not apply in this context
because the Secretary herself |acks contenpt powers under the
statutes at issue.

Additionally, the fact that the State’s invocation of its
sovereign imunity fromsuit may shield it fromprivate

whi st | ebl ower conpl aints under the federal environnental |aws
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does not conpel a contrary finding. The Alden Court rejected
"any contention that substantive federal law by its own force
necessarily overrides the sovereign immunity of the States. Wen
a State asserts its immunity to suit, the question is not the
primacy of federal |aw but the inplenentation of the lawin a
manner consistent with the constitutional sovereignty of the
States." 527 U S at 732.

Moreover, this case does not concern the federal
government’s i ndependent right to investigate the violation of
federal laws by a State. Sovereign immunity would not shield the
State froma suit by the United States for alleged violations of

the federal environnental statutes. See State of Rhode |sl and,

115 F. Supp. 2d at 273.

In determ ning whether a proceeding is one in which a
private party seeks to litigate its claimagainst a
state or whether it is an action by the United States
to enforce federal |aw, substance is nore inportant
than form The determi nation turns on the nature of
the proceeding, the relief sought and the rol e played
by the governmental agency rather than on the forumin
whi ch the proceedi ng takes place or how the proceedi ng
is characterized. The critical inquiry is whether the
proceeding is one brought by the United States to
investigate alleged violations of federal law and to
conpel conmpliance; or, whether it is one brought by a
private party that seeks an award of damages or ot her
relief against the state.

Id. at 274 (original enphasis).
In this case, it is clear that Rapkin’s admnistrative
conplaints were filed by her individually, on her own behalf,

seeking redress for alleged violations of the federal
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whi st ebl ower statutes in the formof nonetary and injunctive
relief for herself and her famly. These were not proceedi ngs
brought by the United States against the State of Connecticut to
enforce federal environnental |laws. |Indeed, the DOL is not even
a party to the proceedings. Rather, its role is to investigate
and determ ne the private party’s clains, order relief, and, if
requested, provide an inpartial ALJ to hear the claimin a public
forumand to conpile a record on which a federal enforcenent
action or appeal may be based.

We hold that the filing with OSHA of a whistl ebl ower
conplaint by a private party against a State agency violates the
State’s sovereign immunity and that all OSHA proceedi ngs agai nst
the State relating to this private conplaint, including its
i nvestigation, must be enjoined. As the Suprene Court held in
Al den, the "principle of immunity fromlitigation assures the
states and the nation fromunanticipated intervention in the
processes of governnent." 527 U S. at 750 (internal citations
and quotations omtted). "Wen the States’ inmmunity fromprivate
suits is disregarded, the course of their public policy and the
admnistration of their public affairs may becone subject to and
controlled by the mandates of judicial tribunals wthout their
consent, and in favor of individual interests.” 1d. (internal
citations and quotations omtted). Sovereign immunity does nore
than protect the State’s treasury from private noney judgnents.

It also protects the State fromthe indignity of having to appear
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and defend its actions at the behest of private parties.
Therefore, we find that all further OSHA proceedi ngs agai nst the

State nust be enjoined. To require the State to answer Rapkin's
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private conplaint or to allow OSHA s investigation of this
private conplaint to proceed would violate the State' s nost
fundanmental constitutional right of sovereign imunity.

Accordingly, the Court holds that the State has carried its
burden of showi ng a substantial |ikelihood of success on the
merits and its entitlement to a prelimnary injunction.

CONCLUSI ON

For the foregoing reasons, the Plaintiff’s Mtion for
Prelimnary Injunction [Doc. #6] is GRANTED. All further
proceedi ngs, including investigations, by Defendants against the
State of Connecticut Departnent of Environnmental Protection
Agency relating to or arising out of Rapkin’s OSHA conplaints are
her eby enj oi ned.

SO ORDERED

Date: April 23, 2001
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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